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April 26, 2010 

Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 VIA HLECIRONIC FILING 

Re: STB Finance Docket No. 35141 ^ 
U S Rail Corporation - Construction and Operation Kxemption -
Brookhaven Rail Terminal 

STB Finance Docket No. 35036 ^ 
Suffolk & Southem Rail Road LLC-Lease and Operation Exemption-Sills 
Road Realt>', LLC 

Dear Ms. Brown, 

Please accept this leller supplementing the joint letter petition filed April 23, 
2010 in behalf of U S Rail Clorporation ('UJ S Rail") and the Town ofBrookhaven 
("Brookhaven" or "the Town") to provide the Stipulation of Settiement ("So 
Ordered Stipulation") entered April 22, 2010 in the U S District Court for the 
Eastem District of New York which document operates as the parties' agreement 
to resolve the Brookhaven Rail Terminal litigation. The parties submit same as an 
exhibit in support of their joint petition to vacate the Cease and Desist Order 
imposed by the Board's October 12,. 2007 Decision in the related matter of Suffolk 

www.heffnerJaw.com j.heffner«verizon.net 

http://www.heffnerJaw.com


& Sonthem Rail Road l.l.C-Lease and Operation E.\e]notion-Sills Road Realtv. 
LLC, STB Finance Docket No. 35036. 

Mark Cuthbertson, attomey for the TO>\TI of Brookhaven has reviewed this 
letter and has approved its contents. 

We thanU the Board for its time and consideration. 

V ery truly yours, 
John D. 1-ieVther. PLLC 

. ' B\: .fames H. M. Savage 
Of counsel 

Anorncys for Petitioner 
U S Rail Corporation 

All. 

cc: Mari< D. Cuthbertson (via elecironic mail w,att.) 
Robert Ryback (via First Class niail w/ail.) 
Thomas Stilling (\ ia electronic mail u/all.j 



CHRFIFICA nOX OF SERVICE 

I. James H. M. Savage, an attonie\-at-la\v ofthe District of Columbia, 
certify that I have setvcd this day b\' electronic mail a iiTic copy ofthe within 
pleading upon counsel for the Town ofBrookhaven and by Jirst class mail upon 
the New York State Department of Transportation. 

' • James fi. M. Savage" '-^ 
0 

Dated: .April 27, 2010 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

SILLS ROAD REALTY, LLC, U S RAIL CORPORATION, 
WATRAL BROTHERS, INC.. PRATT BROTHERS. INC., 
ADJO CONTRACTING CORP. and 
SUFFOLK & SOUTHERN RAIL ROAD LLC, 

Plaintiffs, SO-ORDERED 
V. $TIfV[,/\TlQN 

Index No. 07 CV 4584 
THE TOWN OF BROOKHAVEN, (TCP) (ETB) 

Defendant. 
X 

WHEfUEAS, Plaintiffs. Sills Road Realty. LLC ("SRR^. U S Rail Corporation 

("U.S. Rail"), Watral Brotiicrs, Inc., Pratt Brothers, Icic., ADJO Contracting Corp., and 

Suflblk & Southem Rail Road LLC (collectively "PlaintifTs"), commenced this action 

seeking declanUray relief declaring that defendant Ihe Town of Brookhaven, (Town" or 

"Defendant") is pre-empted by federal law fiom interfering with tbe constraction and 

operation of a rail tenninal located on Sills Road in Yaphank, New York (hereinafter 

"Project" or "Rail Terminal") on a 28 acre jsoperty owned by SRR ("Property"). 

Plaintiff also sought declaratory and injunctive relief against Defendant to prohibit it 

from: (i) prosecuting appearance tickets issued by Defendant to PlaintifGi (the 

"Appearance Tickets'^ and declaring the Appearance Tickets to be null and void; and (ii) 

taking any otiwr action that interferes with Plaintiffs' constmction or operation of the 

Rail Terminal. Plaintiffs atso sought damages from the Town pursuant to 42 U.S.C, §§ 

br 
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1983 and 1985 for violations of their civil rights and seek damages for malicious 

prosecution under the Courtis supplemental jurisdiction; and 

WHEREAS, Plaintiffs filed an af^lication, brought on by Order To Show Cause, 

seeking to preliminarily enjoin Defendant fiom: (i) taking any action to prosecute the 

Appearance Tickets issued by the Defendant on October 4,2007. against the Plaintiffs in 

connection with the construction and operation of the Rail Terminal, (ii) issuing any 

additional Appearance Tickets to Plaintiffs in connection with the construction and 

operittion of the Rail Tenninal; and (iii) taking any other action to interfere with or 

obstruct the construction and operation ofthe Rail Tenninal; and 

WHEREAS, an evidentiary hearing was held on Plaintiffs motion tor a 

preliminary injunction on December 5-6, 2007 before Magistrate Judge H. Thomas 

Boyle; and 

WHEREAS, after consideration of post-hearing submissions by the parties. 

Magistrate Judge E. Thomas. Boyle issued a Report and Recommendations ("R&R") 

dated July 18, 2008, in which he reconunended that Plaintiffs' motion for a preliminaiy 

injunction be denied; and 

WHEREAS, Plaintiffs filed objections to tite RAR and Defendant filed 

opposition to Plaintiffs' objections; and 

WHEREAS, tiie Plaintiffs and Defendant (collectively, the "Parties") are in 

receipt uf a decision, dated June 30,2009, from United States District Judge Thomas C. 

Piatt adopting the R&R and denying the Plaintiffs' request for preliminary injunctive 

relief; and 
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WHEREAS, the Town has taken an adversarial posture with respect to a petition 

("Petition") submitted by US Rail to tiw Uoiled Mates Surface Transportation Board 

("STB") for Exemption under the 49 U.S.C. 10502 from the requirements of 49 U.S.C. 

10901, which Petition is cunently pending under Finance Docket No. 35141( die "STB 

Proceeding"); and 

WHEREAS the Parties, based on the terms set forth below, desire to settle the 

above-c^ioned m^er that is pending in the United States District Court for the Eastem 

District and to have the Town withdraw its objections to, and resolve all disputes 

regarding, the STB Proceeding and to resolve all local proceedings; 

NOW THEREFORE, in consideration of the mutual promises and undertakings 

contained herein, and other good and valuable consideration, the receipt and adequacy of 

which ate hereby acknowledged, the Parti'es, hereto, wishing to settle the above captioned 

matter and resolve all disputes relating to the STB Proceeding and the local proceedings, 

intending to be legally bound, heieby agree as follows: 

1. Without prejudicing any argumentii previously advanced and/or pleaded 

by the Parties and reserving same, tiie Parties agree that the purposes of this Stipulation 

are to further the Town's objective to have tiie Project designed and constructed 

consistent with the Reference Site Plan and the Applicable Standanis, each as defined in 

paragraph 2 below, and to further the Plaintiffs' objective to construct and operate the 

Project and the tenns of this Stipulation shall be construed henceforth to cffecttute tiiese 

purposes. 

2. The Panics agree that the Project will be constructed consistent with the 

site plan (tiie "Reference Site Pian") set fortii in Attachment A. the Applicable Standaids 



Case 2:07-cv-04584-TCP-ETB Document 33 Filed 04/22/10 Page 4 of 37 

Case 2:07-cv-Q4584-TCP-ETB Document 32-1 Filed 04/21/10 Page 4 of 37 

and the other requirements of this Stipulation. Por the purposes of this Stipulation, 

"Applicable Standards" means (i) those provisions of the Town Code of the Town of 

Brookhaven and the Code of Suffolk County set fonh in the Reference Site Plan and (ii) 

all applicable federal standards. In the event of any conflict between or among the 

Reference Site Plan, the Applicable Standanis or the other requirements of this 

Stipulation, the Reference Site Plan shall controL The Parties further agree that this 

Stipulation shall constitute full site plan review and af^nroval of the Reference Site Plan 

for all purpcses of New York State and local law. No additional approval ofthe Town or 

any agency or dep<utment thereof shall be required to construct or operate the Project as 

contemplated by the Reference Site Plan unless, as set forth in paragraph 10 below, the 

Project is found not lo he subject to STB jurisdiction. The Plaintifis will engage the 

services of Sidney B. Bowne & Son, LLP ("Bowne"), 235 East Jericho Turnpike, 

Mineola, New York 11501 or other firm of licensed professional engineers chosen by the 

Plaintiffs (together with Bowne, the "Engineers") to prepare and provide to tiie Town (a) 

during construction, engineering drawings relating to construction of the various phases 

of die Project prior to commencing construction of each such phase and (b) upon 

completion of construction, record plans for the Project. The Engineers will also prepare 

and provide to the Town (a) during construction, bi-monthly documentation to evidence 

the fact (hat the Engineers have inspected Ihe Project and its certification that all site 

improvements on the Property covered in such report are in accordance with the 

Reference Site Plan and the Applicable Standards and (b) upon completion of 

constmction, written ceitiflcation that all site improvements constructed on tiie Property-

are in accordance with the Reference Site Plan and the Applicable Standards, including. 
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but not limited to, the setback and vegetation requirements set forth in the Reference Site 

Plan. The Engineers' costs and expenses in providing such services shall be paid for by 

the Plaintiffs. 

3. In addition to Applicable Standards, the Project will be constructed 

consistent with Suffolk County Department of Public Works standards, if any, with 

respect to the re-grading of any County rights of way adjoining the Property, installation 

of retaining wall footings witlun such rights of way, installation and/or modification of 

the existing traffic signal and the granting of reasonable easements for future traffic 

signal maintenance. 

4. To assist die Town in its constraction cf public impiovements, the 

Plaintiffs, other than US Rail, shall collectively pay to the Town die sum of One Million 

& 00/100 ($1,000,000.00) Dollars, payable in one installment of Two Hundred Thousand 

& 00/100 Dollars (S200,000.00) payable on March 1, 2011 and in nine instalbnents of 

Eighty-eight Thousand, Eight Hundted. Ejjshty-cight and 00/100 Dollars ($88,888.88), 

payable on each January 1 thereafWr, to pay a portion ofthe cost of such improvements. 

5. The Project must comply in ail regards wilh whatever mitigation and/or 

conditions are imposed hy the STB inclusive of any mitigation and/or conditiom 

resuhing from any NEPA review in the STB Proceeding. 

6. Plaintiffs agree that in the event the Project receives STB approval, 

operations at the Property shall not include the collection, sorting, separation, processing 

(including, but not limited to, baling, crushing, compacting and shredding), incineration, 

treatment, management, disposal, transport or transfer of solid waste and construction and 

demolition debris unless required under federal law or regulations. Tbe term solid waste 
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shall mean "solid waste" as defined in Section 1004 of tite Solid Waste Disposal Act, 42 

USC 6903. Plaintifis warrant and represent tiiat neitiier ihey nor any of their respective 

affiliates, subsidiaries, successors or assigns shall make any application for permits to 

allow the activities prohibited by this paragraph, including but not limited to an 

application for a land-use exemption under 49 U.S.C. 10908 and 10909, and shall not 

petition or otherwise apply to the STB to have the Project or Property declared tu be a 

solid waste rail transfer facility, without the prior consent ofthe Town. To tbe extent any 

of the foregoing is required under federal law and regulation, and further to the extent 

legally permissible, Plaintiffs, .shall pay to the Town a fee in the amounts set forth on 

Attachmenl B fbr each ton of daily landfill cover, construction and demolition debris and 

incinerator ash ("Commodities") transported from the Property. Within five business 

days folk>wing the end of each calendar month after commencement ofrail operations at 

the Property, Plaintiffs shall provide the Town with copies, certified, under penalty of 

perjury, as accurate and complete by an authorized officer of US Rail, of all records 

relating to shipments, if any, of Commodities during the preceding month, including 

records of the rail cats and or containers in which such Commodities were shipped. The 

Town shall have the right to periodically, but no more than quarterly or such shorter 

interval, but not less than 60 days, as the Town may determine, review US Rail's records 

regarding shipments of Commodities to determine the tonnage thereof being shipped. 

Every ninety (90) days the panics shall reconcile the amounts of Commodities shipped in 

tbe preceding ninety (90) days, and Plaintiff shall pay semiannually, on each January I 

and July 1, any fee then due to the Town. 
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7, To secure the payment obligations under Paragraph 6, Plaintiffs shall, 

within thirty (30) days of the commencement of rail terminal operations at the Property, 

fiimish a isecurity bond or, if such Plaintiffs are unable to secure such bond, a letter of 

credit in the amount of: (a) for the first year of commercial operation. One MilUon 

Dollars ($1,000,000.00) and (b), for each subsequent year, the greater of (i) One Million 

E)ollars ($1,000,000) and (ii) one hundred ten percent (110%) of the aggregate fees 

payable to the Town under Paragraph 6 above for the preceding year (the "Surety"), and 

shall thereafier maintain the same in full force and effect. Upon any breach of such 

Plaintiflis' payment obligations, the Town shall have the right to make a claim against the 

Surety. Once such a claim is made, such Plaintiffs shall increase the amount of the 

Surety as required by the Town, to a maximum of Three Million ($3,000,000,00) Dollars 

in the aggregate. 

8. Upon execution of this Stipulation, the Town will (i) move to dismiss all 

outstanding Appearance Tickets with prejudice, (ii) wittidraw all existing "stop work" 

orders relating to the Property, (iii) permit PlaintifTs, subject to the prior approval of the 

New York State Department of Environmental Conservation and amending of the 

October 12. 2007 STB Cease and Desist Order to permit the resumption of pre-

construction activity including excavation and grading as well as non-rail site work, 

consistent with the requirements of the phasing plan with accompanying milestone / 

deliverable list attached hereto as Attachment E and (iv) execute and deliver a letter, in 

the form of Attachment F hereto, to the STB witiidrawing the Town's opposition to the 

Project and requesting expedited consideration by the STB ofthe Petition. 
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9. Upon execution of this Stipulation, the Town will commence and 

diligentiy pursue appropriate proceedings to abandon all of its right, title and interest in 

and to all mapped streets lying within the boundaries of the Property and consent to the 

grading, in accordance with the Reference Site Plan, of the mapped street known as 

Beilpoit Avenue adjoining the Pioperty, to the extent that such grading is legally 

permissible. 

10. Simultaneous with the execution of this Stipulation, Pl^ntiffs will execute 

and deliver the covenants and lestrictions with respect to the setbacks and vegetation 

requirements reflected in the Refisrence Site Plan and the commitments set forth in 

paragraph 6 above attached hereto as Attachment C and Plaintiffs and Defendant will 

execute and deliver the mutual releases attached hereto as Attachment D. 

11. In the event of a final, unappealable determination in the STB Proceeding 

that the Project is not subject to STB jurisdiction, the Plaintiffs acknowledge that 

construction of the Project will be subject to all applicable State and local rules and 

regulations. 

12. "Effective Date" of this Stipulation is hereby defined as the date 

Defendant's attorney notifies counsel for Pluntiffs tiiat Defendant has authorized its 

counsel, by Town Board resolution or other action, to execute Ihis Stipulation of 

Settlement and the attached Stipulation of Discontinuance. 

13. All notices hereunder shall be transmitted via facsimile to the fax numbers 

designated below fbr each counsel and additionally shall be transmitted by first class mail 

to each counsel. 
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14. The Court shall retain jurisdiction to resolve any dispute under this 

Stipulation and to enforce any ofthe provisions herein. 

15. This Stipulation may nol be changed or modified except by the execution 

of a writing signed by all ofthe Parties. 

16. fhis Stipulation is intended to, and shall, bind and inure to the benefit of 

the PlaintifTs, Defendants and their respective successors, assigns, heirs and legal 

representatives. 

17. All counsel represent that they are authorized to enter into this Stipulation 

on behalf of the clients for whom they have appeared, and to bind such parties to the 

provisions hereof̂  .subject only to the teims hereof. 

18. This Stipulation may be executed in counterparts and by facsimile, and 

shall be binding upon all Parties and their counsel when so executed, provided that any 

Party or counsel executing a copy hereof hy facsimile agrees to provide all others with 

duplicate original counterparts within three (3) business days thereafier. 

19. 'This Stipulation constitutes the entire agreement and understanding 

between the Parties with respect to the matters contained herein, and there are no prior 

oral or written promises, representations, warranties, conditions, provisions, oi terms 

related thereto other Ihan those set forth in this Stipulation. The Parties fiirtfaer represent 

and acknowledge that, in entering into this Stipulation; they do not rely upon and have 

not reUed upon any represemations or statements (beyond tiiose contained in this 

Stipulation). 

20. This Stipulation shall be construed in accordance with the laws of the 

State of New York without regard to its conflicts of laws principles. 
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2t. This Stipulation is a compromise of disputed claims and has been entered 

into to avoid the time, expense, uncertainty, and inconvenience of contested litigation. 

This Stipulation does not constitute an adjudication or finding on the merits ofany of tiie 

Parties' allegations. 

22. The Parties hereto participated jointly in tiie preparation of this Stipulation 

and each Party has had die opportunity to review, comment upon and redraft this 

Stipulation. Accordingly, h is agreed tiiat no rule of consouction shall apply against any 

Party or in favor of any Party and any uncertainty and ambiguity shall not be interpreted 

against any Party in favor of die other. 

23. The Parties shall cooperate to effectuate the purposes of tiiis Stipulation 

and shall execute reasonable and customary documents and take reasonable and 

customary actions that may be necessary or appropriate to give fiill force and effect to the 

terms of this Stipulation. 

FARRELL FRITZ, P.C. LAW OFFICES OF MARK CUTHBERTSON 

Cliarlotte A. Biblow, Esq. 
Aaron E. Zerykier, Esq. 
Attorneys far Plahaiffs 
1320 RexCorp Plaza 
Uniondale. NY 1I5S6-1320 
Tel: (516)227-0700 
Fax:(516)227-0777 
cbiblowrfflj-farrellfritz-com 
azervkicrtgitarreHfritz.com 

SO-ORDERED; 

rCuthb^soArl 
Jessi^it P. Driscoll, Esq. 
Attomeys for Defendant 
434 New York Avenue 
Huntington, NY 11743 
Tel: (631)351-3501 
Fax: (631)614-4314 
mcuthbertsoiKgicuthbcrtjwnlaw.com 
idriscollfg5cutiibertsonlaw.com 

Hon. Thomas C. Piatt 
United States District Judge 

Date 
k ' ^ ^ l , t i j \ {y 

10 
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ATTACHMENT A 

Reference Site Plan 

11 
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ATTACHMENT B 

Processed or Unprocessed Daily Landfill Cover 

Surcharge/Ton 
S7.60 

Constiuaion and Demolition Debris 
(C&D) 

Surchaige/Ton 
$17.84 

Resource Recovery Facility and/or Incinerator Residue (Ash) 
Surcharge/Ton 
$19.60 

12 
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DECLARATION OF COVENANTS AND RESTRICTIONS 

THIS DECLARATION, made tiiis day of April, 2010, by SILLS ROAD REALTY. 

LLC, a New York limited liability company witii offices located at 485 Underhill Boulevard, 

Suite 203, Syosset, New Yorit (hereinafter refened to as die "DECLARANT"). 

W I T N E S S E T H 

WHEREAS. DECLARANT and the Town of Brookhaven entered into the So-Ordered 

Stipulation, Index No. 07 CV 4584 (TCP) (ETB). ("Stipulation"); 

WHEREAS, the Town Boanl of Town of Brookhaven, pursuant to the Stipulation, has 

agreed not to interfere with the construction and operation of a rail terminal located at Sills Road 

in Yaphank, New York on a 28 acre property now owned by the DECLARANT (the "Property"), 

subject to the tiling of certain covenants and restrictions upon the subject property by the 

DECLARANT; and 

WHEREAS, the Property is identified on die Suffolk County Tax Map as Section 

663.00. Block 03.00, Lots 01.000. 27.001 to 27.004; Section 704. Block 04.00, Lots 001.00 and 

002.00; Section 704, Block 03.00, Lots 001.00 and 002.00; and Section 704, Block 02.00; Lots 

002.000, 001.001, 030.000 to 036.000 and is more particularly described as set fortii in Exhibit 

''A" attached hereto. 

1. Operations at the Property shall not include the coUectioo, sorting, separation, 

processing (inciuding, but not limited to, balir^, crushing, compacting and 

shredding), incineration, treatment, management, disposaL transport or transfer of 

solid waste and constraction and demolition debris unless required under federal 

law or regulations. The term solid waste shall mean "solid waste" as deiiiKd in 
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Section 1004 of the Solid Wa.ste Disposal Act. 42 USC 6903. In addition, no 

application shall be made for peimits to allow the aforementioned prohibited 

activities, including but not limited to an application for a land-use exemption 

under 49 U.S.C. 10908 and 10909, nor shall DECLARANT or any ofits afBiiates, 

subsidiaries, successors or assigns petition or ottierwise apply to the Surface 

Transportation Board of du Uniled States of America to have the Property 

declared to be a solid waste transfer facility, without Uie prior consent of the 

Town of Brookhaven. To the extent any of the foregoing is required under 

federal law and regulation, and further to the extent legally permissible, 

DECLARANT shall pay to the Town a fee in the amounts set forth on Exhibit 

"B" for each ton of daily landfill co\'er, construction and demolition debris and 

incinerator ash transported from the Property. Within five business days 

follovnng the end of each calendar month after commencement ofrail operations 

at the Property, Plaintifik shall provide the Town with copies, certified, under 

penalty of perjury, as accurate and complete by an authorized officer of US Rail, 

of all records relating to shipments, if any, of Commodities during die preceding 

month, including records of the rail cars and or containers in which such 

Commodities were shipped. The Town shall have the right to periodically, but no 

more than quarteriy, review US Rail's records regarding shipments of 

construction and demolition debris and incinerator ash to detennine the tonnage 

of such mszerials being shipped. Every ninety (90) days the parties shall reconcile 

the amounts of Commodities shipped in the preceding ninety (90) days, and 
2 
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Plaintiil& shall pay semiannually, on each January 1 and July 1, any fee then due 

to the Town. 

DECLARANT, its successors and assigns shall mdntain the setbacks and 

landscape coverage set forth in die Site Plan amiexed hereto as Exhibit X " , 

including a landscape area of 367,216 square feet on tiie Property, which Is an 

amount equal to tinny (30%) percent of the total square footage of 1,223,205 

square feet. 

The Property described in Exhibit "A" shall hereinaller and fbrever be held, sold 

and conveyed subject to the covenants and restrictions recited herein which shall 

run with the land and shall be binding upon tiie DECLARANT, its successois and 

assigns and shall inure to the benefit of̂  and be enforceable by the Town of 

Brookhaven. 

If any one or more of the provisions of this Declaration shall deemed or declared 

to be invalid or otherwise unenforceable, such determination shall in no manner 

affect the validity of the remaining proviskms hereof and those remaining 

provisions shall remain in fiill force and effect. 

The failure k) enforce any of the provisions hereof shall not be deemed a waiver 

of Ihe right to do so as to any continuing or subsequent violation. 

If the DECLARANT its heiis, successors, or assignees shall violate or attempt to 

violate any of the covenants herein, it shall be iaw&l for the Town of Brookhaven 

to prosecute any proceedings at law or in equity against the persons or entities 

vk>lating or attempting to violate any such covenants either to prevent said 
3 
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violation and/or lo recover damages or other relief for such v iolation. 
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IN WITNESS WHEREOF, die DECLARANT above-named has executed die 

foregoing Declar^ion die day and year first above written. 

SILLS ROAD REALTY, LLC, a New York 
limited liability company 

By: Suffolk &. Southern Railroad LLC, 
its Managing Member 

By: 
Name: Andrew Kaufinan 
Tide: President 
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STATE OF NEW YORK ) 
)ss.: 

COUNTY OF SUFFOLK ) 

On die day of April in the year 2010 before me, the undersigned, personally 
appeared Andrew Kaufman, personally known to mc or proved to me on the basis of satisfactory 
evidence to be the individual whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his capacity, and that by his signature oa the 
instrument, the individual, or the person upxnt behalf of which the individual acted, executed the 
instrument. 

Notary Public 
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EXHIBITA 

ALL that certain plot, piece or parcel of land, situate, lying and being at Yaphank, Town of 
Brookhaven, Counly of Suffolk and State ofNew York bounded and described as follows: 

BECINNINO at a point on the southerly side of Long Island Expressway (New York State 
Route 495; south service road) where same is intersected by tiic southeasterly side of Sills 
Road 

RUNNING THENCE along the southerly side ofsaid Long Island Expressway the following 
two (2} courses and distances: 

(1) North 84 degrees 06 minutes 52 seconds Fast, 71.07 feet; 
(2) Along the arc of a curve bearing to the left having a radiu 
16.1S feet to the westerly side of Bdlpori Avenue (not open); 
(2) Along the arc of a curve bnring to the left having a radius of 1030.00 feet a distance of 

' •" :ofBdlpori, 

THENCE along the westerly side of Bellport Avenue South 05 degrees SO minutes 33 
seconds East, 1931.62 feet to the northerly side of land of the Long Island Rail Road; 

THENCE along said last mentioned land, South 82 degrees 58 minutes 07 seconds West, 
1079.92 feet; 

THENCE North OS degrees 10 minutes 04 seconds West, 245.33 feet to tiie southeasterly side 
of Sills Road; 

THENCE along said last mentioned road the following two (2) courses and distances: 

(1) Along the arc of a curve bearing lo the left having a radius of 2939.79 feet a 
distance of 330.72 feet; 

(2) North 23 degrees 04 minutes 16 seconds East, 198.72 feet; 

THENCE Soutii 05 degrees 32 minutes 19 seconds East, 104.42 feet to a Right of Way taking 
line; 

THENCE North 23 degrees 04 minutes 16 seconds East, 336.66 feet to a monument found; 

THENCE Soutii 77 degrees 04 minutes 31 seconds East, 39.81 feet; 

THENCE North 23 degrees 04 minutes 16 seconds East, 74.82 feel; 

THENCE North 89 degrees 52 minutes 37 seconds West, 15.06 feet; 

THENCE North 05 degres 33 nunutes 18 seconds West, 156.55 feet to die southeasterly side 
7 
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of Sills Road; 

THENCE along the southeasterly side of Sills Road the following two (2) courses and 
distances: 

(I) North 23 degrees 04 minutes 16 seconds East, 836.37 tect; 

Along the arc of a curve bearing to the left having a radius of 982.00 feet a distance uf 

151.99 feet to the southerly side of die Long Island Expressway at the point or place of 

BEOnWING. 
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gXIHTBrrp 

Processed or Unprocessed Daily Landfill Cover 

Surcharge/T'on 
$7.60 

Construction and Demolition Debris 
(C&D) 

Surcharge/Ton 
$17.84 

Resource Recovery Facility and/or Incinerator Residue (Ash) 
Surcharge/Ton 
$19.60 

20 
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EXHIBIT C 

10 

r!i'.er»ovi:nM 1942831 
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ATTACHMENT D 

Form of Releases 

TO ALL TO WHOM THESE PRESENTS SHALL COME OR MA Y 
CONCERN, 

KNOW THAT 

SILLS ROAD REALTY. LLC, U S RAIL CORPORATION, 
WATRAL BROTHERS, INC., PRATT BROTHERS, INC., 
ADJO CONTRACTING CORF, and 
SUFFOLK & SOUIHERN RAIL ROAD LLC, 

RELEASORS. 

in consideration of the sum of ten dolIar(s) (Sl 0.00), and other good and valuable 
consideration, 
received from 

THE TOWN OF BROOKHAVEN 
as 

RELEASEE, 

receipt whereof is hereb>' acknowledged, releases and discharges 

the RELEASEE, RELEASEE'S heirs, executors, administrators, successors and assigns from 
all actions, causes of action, suits, debts, dues, sums of money, accounts, reckonings, bonds, 
bills, specialties, covenants, contracts, controversies, agreements, promises, variances, 
trespasses, damages, judgments, extents, executwns, claims, and demands whatsoever, in 
law, admiralty ur equity, which against die RELEASEE, the RELEASORS, RELEASORS' 
heirs, executors, administrators, successors and assigns ever had, now have or heieaflcr can, 
shall or may, have for. upon, or by reason ofany matter, cause or thing whatsoever from the 
beginning ofthe work! to the day ofthe date of this RELEASE. 

The words "RELEASOR" and "RELEASEE" include all releasors and all releasees 
under this RRLBASE. 

This RELEASE may not be changed orally. 

{SIGNATURE PAGE TO FOLLOW} 
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lit Witness Whereof, each RELEASOR has hereunto set tiieir hand and seal on the 
day of March. 2010. 

SILLS ROAD REALTY, LLC, New Yorit 
limited liability company 

By: Suffolk & Southem Railroad LLC, 
its Managing Member 

By: 
Name: Andrew Kaufinan 
Titie; President 

U S RAIL CORPORATION 

B y : _ 
Name: 
Title: 

WATRAL BROTHERS, INC. 

By: 
Name: 
Titie 

PRATT BROTHERS. INC, 

By: 
Name: 
Title 

ADJO CONTRACTING CORP. 

By: 
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Name: 
Title 

SUFFOLK & SOUTHERN RAIL ROAD 
LLC. 

B y : _ 
Name: 
Title 

State ofNew Yorit ) 
)ss.: 

County of ) 

On March 2010 beforc me. the undersigned, personally appeared 
, personally known to me or proved to nw on Ihe basis of 

satisfectory evidence to be tfie individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed die same in his/her capacity, and that by 
his/her signature on the instrument, the individuaL or tite person upon behalf of whicli the 
individual acted, executed the instrument 

Notary Public 

State ofNew York ) 

County of ) 
)ss.; 

On March 2010 before me, the undersigned, personally appeared 
___, personally known to me or proved to HK on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed the same in his/her capacity, and diat by 
his/her signature on the instrument, die individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public ] 
i 

Slate of New York ) 
) ss.; 
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County of ) 

On March 2010 before me. the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the wilhin instrument 
and acknowledged to me that he/she executed the same in his/her capacity, and that by 
his/her signature on the Instrument, the individual, or the person upon behalf of which Ihe 
individual acted, executed die instrument. 

Notary Public 

State ofNew York ) 
)ss.: 

County of ) 

On March 2010 before me, the undersigned, personally appeared 
, , personally known to me or proved to me on the basis of 

satisfactoiy evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to mc that he/she executed the same in his/her capacity, and that by 
his/her signature on die instrument, the individual, at the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 

State of New Yoric ) 
)ss.: 

County of ) 

On March 2010 before me, Ihc undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed the same in his/her capacity, and that by 
his/her signature on the instrument, the individuaL or the person upon behalf of which the 
individual acted, executed the instiument. 

Notary Public 

25 
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State ofNew York ) 
).ss.: 

County of ) 

On March 2010 before me, the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfactoty evidence to be die individual whose name is subscribed to the within instnunent 
and acknowledged to me that he/she executed the same in hisi^er capacity, and that by 
his/her signature on the instrumeat, the individual, or the person upon behalf of which die 
individual acted, executed the instrument. 

Notary Public 

26 
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TO ALL TO WHOM THESE PRESENTS SHALL COME OR MA Y 
CONCERN, 

KNOW THAT 

THE TOWN OF BROOKHAVEN 

RELEASORS, 

in consideration ofthe som of ten dollar(s) ($10.00), and other good and valuable 
constdention. 
received from 

SILLS ROAD REALTY, LLC, U S RAIL CORPORATION, 
WATRAL BROTHERS, INC., PRATT BROTHERS, INC, 
ADJO CONTRACTING CORP. and 
SUFFOLK & SOUTHERN RAIL ROAD LLC 

as 
RELEASEES, 

receipt whereof is hereby acknowledged, releases and discharges 

the RELEASEES, RELEASEES' heirs, executors, administrators, successors and assigns 
from all actions, causes of action, suits, debis, dues, sums of money, accounts, reckonings, 
bonds, bills, specialties, covenants, contracts, controversies, agreements, promises, variances, 
trespasses, damages, judgments, extents, executions, claims, and demands whatsoever, in 
law, admiralty or equity, which against die RELEASEES, the RELEASOR, RELEASOR'S 
heirs, executors, administrators, successors and assigns ever had, now have or hereafter can, 
shall or may, have for. upon, or l^ reason ofany matter, cause or thing whatsoever from die 
beginning of Uie worid to the day of die date of this RELEASE. 

The words "RELEASOR" and "RELEASEE" indude all releasors and all releasees 
under Iliis RELEASE. 

This RELEASE may not be changed orally. 

fSIGNATLKE P.AGE TO FOLLOW] 
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In Witness Whereof, che RELEASOR has hereunto set RELEASOR'S hand and seal 
onthe 

day of March, 2010. 

THE TOWN OF BROOKHAVEN 

By: _ 
Name: 
Title: 

State of New Yoric ) 
)ss.: 

County of ) 

On March 20) 0 before me, the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfactoty evidence to be the individual whose name is subscribed to the witiiin instrument 
and acknowledged to me that he/she executed tlie same in his/her capacity, and that by 
his/her signature on the inslniment, the individual, or the person upon bclialf of which the 
individual acted, executed the instrument. 

Notaiy Public 

r 
I 

i 
28 \ 
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ATTACHMENT E 

Phasing Plan 

PHASE I: 

Prior to the start ofany "jwe-construction" excavation or any site work, any and 
all Cease and Desist Orders issued by die Surface Transportation Board (''STB") 
must be amended to permit the resumption of pce-constnictioa activity including 
excavation and grading as well as non-rail site work. A copy of such decision or 
amendment shall bo provided to the Town before any pre-constiuction, 
excavation or related site work occurs. 

The STB has previously deteimiaed that non-rail construction and preliminary 
site work aie within the regulatory purview ofthe Town. Prior to the start ofthe 
"pre-coostruction" site work ("Woric") outiined in the attached phasing plan 
(^Phasing Plan"), Sills Road Realty shall obtain approval from NYSDEC as 
requiied by Paragraph 8 ofthe proposed Stipulation of Settlement ("Stipulation 
Agreement^. 

Upon receipt by the Town of Brookhaven ('Town'') ofthe STB decision or 
amendment lifting all Cease and Desist Orders and approval from NYSDEC tiw 
Town shall issue a Notice to Commence Work in accordance with the terms and 
conditions set fonh in the Stipulation Agreement 

Sills Road Realty sludl continue fo coopers^ with, and provide all requested 
assistance to, tbe Sur&ce Transportation Board's Section of Environmental 
Analysis ("SEA'O in SEA's completion ofan Environmental Analysis ("EA") of 
the project 

Within 60 calendar days of commencement of tiie Work. Sills Road Realty shall 
have delivered on site railroad ties, ballast stone and track requiied to complele 
site track construction relating to Phase I of die Phasing Plan and 50% of die 
required railroad ties and track required for Phase 11 ofthe Phasing Plan. The 
Project Engineer, Sidney B. Bowne & Son, LLP ("Bowne'O shall inventory and 
confinn in writing to the Town, within 10 days after final delivery of above 
.specified material, lhat all required material has been delivered to the Project 
Site. 

Prior to the start of die Work, Sills Road Realty shall provide the Town with a [ 
copy ofthe engineering retainer agreement witii Bowne. The retainer agreement [ 
shall reflect the services that are contemplated in Paragraph 2 of the Stipulation I 
Agreement. | 
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Within 60 calendar days of execution of the Stipulation Agreement. Sills Road 
Realty shall through its engineer, Bowne, submit 60% complete site grading aad 
drainage drawings, which will represent not less tiian 25% ofthe complete 
engineering drawings related to the construction ofthe ptoject. 

Within 90 calendar days of tiie execution ofthe Stipulation Agreement, SEA shall 
issue the proposed EA for public comment ("Comment Period"). In tbe event tiiat 
the SEA fails to issue the EA for public comment, all work diail immediately 
cease until such time that the SEA issues die proposed EA for public comment. 

Under Phase I, Sills Road Realty is permitted to excavate up to 75,852 cubic yard 
of materiai in compliance with the Phasing Plan. In die event lhat Sills Rjoed 
Realty fails to meet any ofthe above dales for the deliverables all work shall 
immediately cease until such time that compliance is achieved. 

PHASE H: 

• All items listed in Phase I must be completed to the Town's satisfaction prior to 
commencement of Phase IL 

• The STB must issue a decision accepting and / or adopting the EA and SEA's 
conditions prior to the commencement of Phase IL 

• Within 60 calendar days of commencement of Phase II work, SiUs Road Realty 
shall have delivered on site the remaining balance of railroad ties and ttack 
requiied to complete site track construction relating to Phase II ofthe Phasing 
Plan. The Project Engines, Bowne, shall inventoiy and confitm in writing to the 
Town, within 10 days after fmal delivery ofdie above specified material, that all 
required material has been delivered to die Project Site. 

• Sills Road Reality must provide the Town witii satisfactory proof of compliance 
with all SEA conditions, in any, applicable to the project which can be reasonably 
complied with during Phase II ofthe Phasing Plan prior to resuming any 
excavation or site work. 

• Provided the above conditions are met, fhe Work may continue wtereby Sills 
Road Reality shall be permitted to excavate up to an additional 91,852 cubic yard 
of material in compliance with die Phasing Plan. 

• During Phase II, constmction of precast concrete open-faced retaining walls 
backfilled with earth and planted with drought-resistant plantings, as shown on 
die Site Plan, gshall commence and continue to the extent practicable in light of 
Uie requiremenu ofthe Phasing Plan and soimd engineering practices. 

30 



Case 2:07-cv-04584-TCP-ETB Document 33 Filed 04/22/10 Page 34 of 37 

Case 2:07-cv-04584-TCP-ETB Document 32-1 Filed 04/21/10 Page 34 of 37 

PHASE HI: 

• No further Work shall occur until such time as the Surface Transportation Board 
has issued ils decision to permit construction ofthe project. 

• Upon such approval, all work to complete Ihc project may resume in compliance 
with the Reference Site Plan set forth in the Stipulation Agreement. 
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ATTACHMENT F 

Form of CTB Letter 
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Town of Brookhaven 
Long Island 
;?67r/^ 

Maifc Ledeo, Supeniior 

on 

M««h30.2010 WROSttW g ^ 

Cynthia T. Brown PuMfeM*^ > \ ^ 
Chiefs Section of Administntioa N 
Ofiice of Praeeediags 
Surface TnnspoititioB Boanl 
39SESti«el.SW ~ " ' 
WasMngtoB, DC 20423 

Re: STBFiiiaaceDoGkelNa3S14IUSRailCoipentlao-
ConHruedoB and Qpetatian Exemption - Brookhaven RaU Terminal 

Dear Ms. Brown, 
v^^ 

Punuaat to die'settlement agreement concluded between the patties and appumr^.by^die 
Town Board, at i .pvMic meeting on Msch' '23," 201(^'"lha"Town of . 'Bfoc^ven 

•C'Brookfaaved*'] )wrd>y withdiawi in oppoiidicn to>lfae'BH>oUHltwn Rail tfenniaal project 
nWPfigectT. ' . •' •••/ / 

Brookhaven joins with Petitioner in leapeetftdlynHpieating ihe Board lof t i ton diis matter to 
its active dodcet, and, in view of the substantiat passage of time linM die filing of dtia master. 
to afimd dw proceeding expedited ccmidenaion. 

• • • • . . • . " ' • • 

Biooldiaveii'believai that ths ctaaagflt to tha AiDject plain iaooiponled by die PetitJoaer st 
the Town's lequest, aa welt at the other matters covered by dm settieowiit agreement, 
adequately addnasthftdODoeiu railed by dw Town at aaaarlier stage of this piooeedbig. 

The Petitioner has made ifae lepascnlationa set forth in dw foltowing paiagiaph and if diese 
lepicaenlations aiB Hue tiw Project will have beneflctal isqncla. 

The Project will have a alroag pasittva eeopomie inpact iqpoa dw Town. Local jobs will be 
creitsd o n - ^ Potentially aigniilcaat economic synetgy exisb sa a reault of tiw Prqject's 
locstkxi. ideally situated adjacent to and between d » major East-West Mghway and n i l 
tfaoiaugh&fu tranaeetiflg Long Island. SlgidfleanrieduGtioa'lii'long haul tritbk' tiafSe of 
aggmawcommadhies such as Slope will lesnb Som dwUtttodficfidacnf a sdiddile-ei|^^ . 

' l lw faiiawlng pcndhig motloni by BrsekhwcR ara hareby Mng withdrawn: Motion to Conipal Olteowiy, 
A M Oeiotw 13,20pS; md, IMotlonta Sidkt, A M Jwaary 19,3010. 

Oflica of dw SupwrriMT 
One Independence HIB • Firmlagvilte • NY 11738 • Phone (831) 4S1-01GO • F n (651) 451-6677 
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PBgs2 
3/30/10 
C, Brawn 
RK STB Ffaiaace Docket No. 33141U S RaU CorpQiatiaa-
ConRnictioa and Opciatkm Exemption - Biookhsvao Rail Teminal 

tnck-tralo tianslosd tenninal hi Eastern Long Island, OUN than 60 mites east of dw heavily 
congested hi^iwsy bridges connecting Long Island to New Yoik, Niew Jersey and New 
EngbttL Odwr local businesses ony beaefit fiom tbe annUaU&ly of aenby ndl freight 
tnnpoitation fadliiies. Local track tnifBc not destined far Btocridiavea will have Immediate 
access to the Long Isisnd Expiessway and wiB conseqiwinly not have to oisiks exteaaive use 
of Iocs] nwds. The pRysct site is located ia an indiislrial » n e not near to any sensitive 
reeepbHt such as sdiools, hoqritds. or Kaior living facilities. 

We thank dw Boaid for afibtding dw parties dw oppoitunlly to resolve their diflbenees, snd 
in pvticulsr dwnk the owdlator, Tfaomu StUIisv, &r his asiiatwiGe ia &etlitsting dw 
amicsble lesoiiitioii of dds mstter. 

BinGoeiy, 

cK Sills Roid Realty 
Robert P. Quinlan, Town Attonwy 


